§162.203

(2) Provide notice of tribal laws to
persons or entities undertaking activi-
ties on agricultural land, under
§162.204(c) of this subpart; and

(3) Require appropriate federal offi-
cials to appear in tribal forums when
requested by the tribe, so long as such
an appearance would not:

(i) Be inconsistent with the restric-
tions on employee testimony set forth
at 43 CFR Part 2, Subpart E;

(ii) Constitute a waiver of the sov-
ereign immunity of the United States;
or

(iii) Authorize or result in a review of
our actions by a tribal court.

(c) Where the regulations in this sub-
part are inconsistent with a tribal law,
but such regulations cannot be super-
seded or modified by the tribal law
under §162.109 of this part, we may
waive the regulations under part 1 of
this chapter, so long as the waiver does
not violate a federal statute or judicial
decision or conflict with our general
trust responsibility under federal law.

§162.203 When can the regulations in
this subpart be superseded or modi-
fied by tribal laws and leasing poli-
cies?

(@) The regulations in this subpart
may be superseded or modified by trib-
al laws, under the circumstances de-
scribed in §162.109(b) of this part.

(b) When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for the leasing
of tribal and individually-owned agri-
cultural land, we will:

(1) Waive the general prohibition
against tenant preferences in leases ad-
vertised for bid under §162.212 of this
subpart, by allowing prospective Indian
tenants to match the highest respon-
sible bid (unless the tribal leasing pol-
icy specifies some other manner in
which the preference must be afforded);

(2) Waive the requirement that a ten-
ant post a bond under §162.234 of this
subpart;

(3) Modify the requirement that a
tenant post a bond in a form described
in §162.235 of this subpart;

(4) Approve leases of tribal land at
rates established by the tribe, as pro-
vided in §162.222(b) of this subpart.

() When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for the leasing
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of ‘“*highly fractionated undivided
heirship lands’ (as defined in the tribal
leasing policy), we may waive or mod-
ify the three-month notice requirement
in §162.209(b) of this subpart, so long as:

(1) The tribal law or leasing policy
adopts an alternative plan for pro-
viding notice to Indian landowners, be-
fore an agricultural lease is granted by
us on their behalf; and

(2) A waiver or modification of the
three-month notice requirement is
needed to prevent waste, reduce idle
land acreage, and ensure lease income
to the Indian landowners.

(d) Tribal leasing policies of the type
described in paragraphs (b) through (c)
of this section will not apply to indi-
vidually-owned land that has been
made exempt from such laws or poli-
cies under §162.205 of this subpart.

§162.204 Must notice of applicable
tribal laws and leasing policies be
provided?

(a) A tribe must provide us with an
official copy of any tribal law or leas-
ing policy that supersedes or modifies
these regulations under §§162.109 or
162.203 of this part. If the tribe has not
already done so, we will provide notice
of such a tribal law or leasing policy to
affected Indian landowners and persons
or entities undertaking activities on
agricultural land. Such notice will be
provided in the manner described in
paragraphs (b) through (c) of this sec-
tion.

(b) We will provide notice to Indian
landowners, as to the superseding or
modifying effect of any tribal leasing
policy and their right to exempt their
land from such a policy. Such notice
will be provided by:

(1) Written notice included in a no-
tice of our intent to lease the land,
issued under §162.209(b) of this subpart;
or

(2) Public notice posted at the tribal
community building or the United
States Post Office, or published in the
local newspaper that serves the area in
which the Indian owners’ land is lo-
cated, at the time the tribal leasing
policy is adopted.

(c) We will provide notice to persons
or entities undertaking activities on
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agricultural land, as to the general ap-
plicability of tribal laws and the super-
seding or modifying effect of particular
tribal laws and leasing policies. Such
notice will be provided by:

(1) Written notice included in adver-
tisements for lease, issued under
§162.212 of this subpart; or

(2) Public notice posted at the tribal
community building or the United
States Post Office, or published in a
local newspaper of general circulation,
at the time the tribal law is enacted or
the leasing policy adopted.

§162.205 Can individual Indian land-
owners exempt their agricultural
land from certain tribal leasing
policies?

(@) Individual Indian landowners may
exempt their agricultural land from
the application of a tribal leasing pol-
icy of a type described in §162.203(b)
through (c) of this subpart, if the In-
dian owners of at least 50% of the trust
or restricted interests in the land sub-
mit a written objection to us before a
lease is granted or approved.

(b) Upon our receipt of a written ob-
jection from the Indian landowners
that satisfies the requirements of para-
graph (a) of this section, we will notify
the tribe that the owners’ land has
been exempted from a specific tribal
leasing policy. If the exempted land is
part of a unitized lease tract, such land
will be removed from the unit and
leased separately, if appropriate.

(c) The procedures described in para-
graphs (a) and (b) of this section will
also apply to withdrawing an approved
exemption.

How TO OBTAIN A LEASE

§162.206 Can the terms of an agricul-
tural lease be negotiated with the
Indian landowners?

An agricultural lease may be ob-
tained through negotiation. We will as-
sist prospective tenants in contacting
the Indian landowners or their rep-
resentatives for the purpose of negoti-
ating a lease, and we will assist the
landowners in those negotiations upon
request.

§162.208

§162.207 When can the Indian land-
owners grant an agricultural lease?

(a) Tribes grant leases of tribally-
owned agricultural land, including any
tribally-owned undivided interest(s) in
a fractionated tract, subject to our ap-
proval. Where tribal land is subject to
a land assignment made to a tribal
member or some other individual under
tribal law or custom, the individual
and the tribe must both grant the
lease, subject to our approval.

(b) Adult Indian owners, or emanci-
pated minors, may grant agricultural
leases of their land, including undi-
vided interests in fractionated tracts,
subject to our approval.

(¢) An agricultural lease of a
fractionated tract may be granted by
the owners of a majority interest in
the tract, subject to our approval. Al-
though prior notice to non-consenting
individual Indian landowners is gen-
erally not needed prior to our approval
of such a lease, a right of first refusal
must be offered to any non-consenting
Indian landowner who is using the en-
tire lease tract at the time the lease is
entered into by the owners of a major-
ity interest. Where the owners of a ma-
jority interest grant such a lease on be-
half of all of the Indian owners of a
fractionated tract, the non-consenting
Indian landowners must receive a fair
annual rental.

(d) As part of the negotiation of a
lease, Indian landowners may advertise
their land to identify potential tenants
with whom to negotiate.

§162.208 Who can represent the In-
dian landowners in negotiating or
granting an agricultural lease?

The following individuals or entities
may represent an individual Indian
landowner:

(a) An adult with custody acting on
behalf of his or her minor children;

(b) A guardian, conservator, or other
fiduciary appointed by a court of com-
petent jurisdiction to act on behalf of
an individual Indian landowner;

(c) An adult or legal entity who has
been given a written power of attorney
that:

(1) Meets all of the formal require-
ments of any applicable tribal or state
law;
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